
Indemnities In Software And Other It
Contracts For Lawyers And Businesspeople
In the realm of software and IT contracts, indemnities play a pivotal role in
safeguarding parties from potential liabilities and financial losses. These
clauses allocate risk and establish the responsibilities of each party in the
event of a breach or dispute. For lawyers and businesspeople involved in
drafting and negotiating such contracts, a thorough understanding of
indemnities is essential to protect their clients' interests and minimize legal
exposure.
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Types of Indemnities

Indemnities can take various forms, each with its own specific purpose and
scope. Some common types of indemnities include:
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General Indemnity: Provides broad protection against all claims,
damages, and expenses arising from the contract.

Specific Indemnity: Covers specific risks or liabilities that are clearly
identified in the contract.

Cross Indemnity: Requires each party to indemnify the other party for
claims arising from their own acts or omissions.

Bidirectional Indemnity: Provides mutual protection for both parties,
ensuring that both are equally indemnified.

Key Considerations When Drafting Indemnities

When drafting indemnity clauses, several key considerations must be taken
into account to ensure effectiveness and enforceability. These include:

Scope of Coverage: Clearly define the types of claims, damages, and
expenses covered by the indemnity.

Thresholds and Limitations: Specify any thresholds or limitations on
the indemnification obligation.

Exclusions and Exceptions: Identify any specific exclusions or
exceptions to the indemnity.

Notice and Cooperation: Establish clear procedures for providing
notice of claims and requiring cooperation from the indemnifying party.

Governing Law and Jurisdiction: Determine the governing law and
jurisdiction that will apply to the interpretation and enforcement of the
indemnity.

Negotiating Indemnities



Negotiating indemnity clauses requires careful strategy and a thorough
understanding of the parties' respective interests and risk profiles. Some
key negotiation points to consider include:

Allocation of Risk: Determine an equitable allocation of risk between
the parties, considering their respective roles and responsibilities.

Scope and Limitations: Negotiate the scope of coverage and any
limitations or exclusions that may be necessary.

Insurance Requirements: Consider requiring the indemnifying party
to maintain adequate insurance coverage.

Choice of Law and Jurisdiction: Reach an agreement on the
governing law and jurisdiction that will apply to the indemnity.

Indemnities are indispensable tools for managing risk and protecting
parties in software and IT contracts. By understanding the different types of
indemnities, the key considerations when drafting them, and the strategies
for negotiating them, lawyers and businesspeople can effectively safeguard
their clients' interests and minimize legal exposure. This comprehensive
guide provides a valuable resource for anyone involved in the drafting,
negotiation, or enforcement of indemnities in software and IT contracts.
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